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About Martin Tolhurst Solicitors

Established over 130 years ago, Martin Tolhurst Solicitors is one of Kent's leading
Law firms.

With our award winning and modern approach, online case tracking and
case management systems - all of our clients can benefit from our years of
experience and vast array of specialisms. Our clients’ cases will be handled
thoroughly, professionally, in an approachable and understandable way.

As our client, you can benefit from:

The wide spectrum of experience and knowledge our experts have
Friendly and approachable teams who care

Our efforts to minimise ‘legal jargon’

A dedicated ‘New Enquiries’ team when you have a new legal matter

Free Initial Advice — 15 minutes, general advice.
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Fixed Fee Consultations — 45 minute, no obligation specific legal advice
sessions for just £99!

What's more:

=  We are members of the Association of Leashold Enfranchisement
Practitioners (ALEP)

= The firm are ‘Lexcel’ Accredited by The Law Society - the Legal Practice
Quality Mark - and have 1ISO9001 accreditation

>  We are accredited under the Conveyancing Quality Scheme by the Law
Society

= We are members of The Conveyancing Association.

This booklet deals in general terms with a complex subject. Whilst we believe the contents to be correct, they should not be
regarded as sufficiently full, accurate or precise so as to apply to any particular situation. You must always seek legal advice
concerning any situations referred to in this booklet. No responsibility for any loss suffered by any person as a result of acting or
refraining from acting in reliance upon the contents of this booklet can be accepted by this firm, its author or LawNet Ltd.

Martin Tolhurst Solicitors is the trading name of Martin Tolhurst Partnership LLP and is authorised and regulated by the Solicitors
Regulation Authority - SRA no. 408855

Its members are Simon Franklin, Barbara Stewart, Richard Carter, Jane Williams, Giles Dobson, Andrew Ashley-Edwards, Paul
Rothwell, Nameeta Gujral & Abdul Mutallib.
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What is a Shareholders Agreement?

A contract entered into by the shareholders of a company. It can act as an
extension to the company’s articles of association in terms of governing how the
company is run.

The Shareholders Agreement might contain provisions that cannot be included
in the articles of association. The provisions in the Shareholder’s Agreement
can be tailored to suit the reasons the parties are entering into a business
venture. The Shareholders Agreement is also private between the shareholders
of a company unlike the articles of association which is a publicly available
document.

Do I need one?

Common circumstances where a Shareholders Agreement may be required
include:

=» The set-up of your company may not reflect your intentions, for example
you may have agreed that all shareholders have an equal say in decision
making but not an equal entitlement to dividends. The Shareholders
Agreement can reflect this arrangement.

=>» If you are entering into a joint venture, a Shareholders Agreement (or a joint
venture agreement as it may be referred to in these circumstances) would
detail each parities’ contribution to the arrangement and the terms of the
relationship. By way of example, there may be an individual who sees a
unique business opportunity and has the experience and another who has
the capital to finance and support it. Our efforts to minimise ‘legal jargon'’

= Venture capital investment — the Shareholders Agreement can set out terms
upon which an investor shareholder is investing such as preferential rights
attaching to shares, any special voting rights and when the investor can exit
the agreement
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What should I include in the agreement?

The following provisions are usually included to deal with common issues that
arise:

= Deadlock resolutions — these are necessary where there are equal
shareholdings in the company. In the absence of deadlock resolutions there
is no pathway out of deadlock rendering the company inoperable.

=» Dividend policy - you may wish to delay the distribution of dividends until
a certain period has passed or until a financial goal has been reached by the
company. The rights attaching to the shares relating to dividends will not
reflect this. You may have agreed that specific amounts will be distributed to
each shareholder which is contrary to the shares held by the shareholders
and should therefore be dealt with in a Shareholders Agreement.

= Decision Unanimity — you can increase the voting percentage that needs to
be met to remove a director, from a majority to 100% by including this in
the Shareholders Agreement. If this requirement was included in the articles
of association it would be void as statute provides that only a majority of
50% is required to remove a director. This is an example of how to deal with
measures and requirements that you want to implement for the company
which cannot be set out in the articles of association.

= Pre-emption on transfer of shares — including rights of pre-emption in a
Shareholders Agreement will prevent shares being sold without first being
offered to existing shareholders. This is a way of existing shareholders
exercising some control over which shareholders are brought into the
company and increasing their stake in the company. The rights of
pre-emption can also be included in the articles of association. Fixed Fee
Consultations — 45 minute, no obligation specific legal advice sessions for
just £99!

=» Dragalong and tag along rights — in the event there is a majority
shareholder you may wish to include provisions which require a minority
shareholder to sell their shares in the event that the majority shareholder
wants to sell their shares to a third party. Tag along rights can also be
included which provides that the majority shareholder cannot sell their
shares to a third party unless an offer is made to the minority shareholder
for their shares on the same terms. These clauses are useful in the event of
refusal by a minority shareholder to sell their shares impacting a deal or in
the event that a minority shareholder does not want to keep their stake in
the company once the majority shareholder has been replaced by a new
shareholder.
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Can new shareholders be part of the
Shareholders Agreement?

Yes, any new shareholders of the company can be part of the Shareholders
Agreement but they and all current parties to the agreement will need to sign to
implement this.

You can include provisions which allow for amendments to the
Shareholders Agreement. Such amendments are usually required to be
in writing and signed by each party to the Shareholders Agreement.

Can the Shareholders Agreement be
terminated?

Provisions can be included in the Shareholders Agreement which set out the
circumstances under which it can be terminated. The provisions usually include
insolvency events, a transfer of the shares resulting in only one shareholder
remaining, unresolved deadlock or any other specific provisions you require.

What happens to the Shareholders Agreement if
a shareholder leaves or dies?

You can include provisions which deal with the shares in the event of the death
of a shareholder or any rights and restrictions placed on a shareholder when
they sell their shares. This may include non-compete provisions for a period of
time following the sale of shares.
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What about Articles of association?

The Shareholders Agreement is a contract between some or all of the
shareholders and regulates the relationship between the shareholders that have
entered into the agreement. It contains personal rights and obligations including
how they will exercise their right to vote on certain decisions.

Articles of association are a contract between the company and the shareholders
in their capacity as shareholders and every company must have them. They do
not deal with the shareholders personal rights and obligations. The articles are
subject to the Companies Act 2006 whereas a Shareholders Agreement is an
arrangement in the personal capacities of the shareholders.

The Companies Act 2006 provides certain statutory powers to the company
therefore articles should not be included which would restrict the statutory
power as they would be void as statute will override the conflicting provisions in
the articles.

What happens if there is a breach of the
Shareholders Agreement?

There will be a breach of contract and a claim for damages may be brought. The
suffering shareholders may also seek a remedy of specific performance of the
obligation (requiring a shareholder to comply with a certain provision). You may
be able to obtain an injunction to prevent a breach if the threat of breach occurs.

When should we enter into a Shareholders
Agreement?

It can be entered into at any time by the shareholders that are willing to sign
the agreement. It is advisable to consider this when you first incorporate a new
company, when admitting new shareholders or in readiness for a specific event
such as outside investment or on advice from your accountant.
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We also offer advice in

@0— Property

@0— Family Law

@0— Wills & Probate

@0— Disputes

@0— Commercial Property
ﬂf Business Law

Call us and arrange a free no-obligation telephone conversation with one
of our experts on shareholders agreement. We can discuss your options
before you decide how you wish to proceed.

Tel: 01474 546013




Please contact your Martin Tolhurst Solicitor
to discuss Shareholders Agreement

Martin Tolhurst Solicitors
www.martintolhurst.co.uk

enquiries@martintolhurst.co.uk

01634728111

Exchange House,
Monument Way,
Orbital Park,
Ashford

TN24 OHB

4 Ambley Green,
Gillingham
ME8 OPU

61b Station Road,
Longfield

DA3 7QA
01474706168

Unit 7 Conqueror Court,
Sittingbourne
ME10 5BH

LawNet is a national network of law
firms with members spread across
the UK and Ireland. Its members
are quality assured law firms who
pool resources such as training,
information, business development
and support.

Committed to the provision of
legal services of the highest quality,
LawNet member firms are selected
for their successful, dynamic and
commercial approach.

Membership provides access to a
powerful network and resources
normally only available in the largest
law firms. So you can be confident
you'll receive the specialist support
you need and that the quality of
service is second to none.

Shareholders Agreement through
a LawNet expert means:

* you receive expert advice
« a quality service

« value for money




